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Why should you listen to me first thing in the
morning???

Anything wrong with this???

Anything wrong with this?
• https://www.youtube.com/watch?v=mtxG-eHaSfM

Brady v. Maryland, 373 U.S. 83 (1963)
• John Leo Brady and co-defendant sentenced to death for
murder that occurred while stealing the victim's vehicle
for a planned bank robbery.
• Brady admitted involvement but claimed co-defendant had
done the actual killing.

• Prosecutor withheld co-defendant’s statement that he’d
committed the act of killing by himself.
• US Supreme court, in a 7-2 decision, granted Brady a
new sentencing hearing.
• Sentence commuted to life in prison.

Brady v. Maryland, 373 U.S. 83 (1963)
• USSC held that it is a violation of due process to withhold exculpatory
evidence where it “is material to either guilt or punishment.”
• In Brady the court held the evidence wasn’t exculpatory, but material to his
level of punishment.

• “We now hold that the suppression by the prosecution of evidence
favorable to an accused upon request violates due process where the
evidence is material either to guilt or to punishment... Society wins not
only when the guilty are convicted, but when criminal trials are fair.”
• Materiality defined as “reasonable probability that [a] conviction or
sentence would have been different had these materials been
disclosed.” – Strickler v. Greene, 524 U.S. 263 (1999)

Background on Michael Morton
• Michael Morton and his wife
Christine met in 1976 and
married in 1979.
• Their son Eric was born in 1983
with a congenital heart
defect.
• On August 12, 1986, the family
celebrated Michael’s birthday,
6 months after Eric’s
successful open heart surgery.

Background on Michael Morton
• Michael left his north Austin
home for work the next
morning at around 5:30.
• He left a note for his wife
expressing his disappointment
that she declined to be
intimate with him the night
before that ended with “I love
you.”
• He arrived at work soon after.

https://www.texasmonthly.com/news-politics/the-innocent-man-part-one/

Death and Investigation
• Later that morning, Christine was
found dead in her bed, bludgeoned
to death.
• The next day, a bloody bandana was
found approximately 100 yards away
from the Morton home.
• Neighbors informed the Williamson
Co. S.O. that a man in a green van
had parked near the Morton home
several times and would walk into
the woods behind the home.
• After her death, Christine Morton’s
credit card was used at a jewelry
store in San Antonio and a check
Michael had given her was cashed
with a forged signature.

Investigation
• Rita Kilpatrick, Christine
Morton’s mother (Eric’s
grandmother) informed
Williamson Co. Investigator
Don Wood that Eric Morton had
been home during the murder.
• She relayed a conversation she
had with Eric about a week
after his mother’s funeral to
Wood.
https://www.texastribune.org/2012/07/08/son-seeks-answers-his-fathers-wrongful-conviction/

Trial
• Michael was charged with murder,
pleaded not guilty, and tried
before a jury.
• Defense argued that Christine
was killed by a burglar after
Michael left for work.
• Williamson Co. District Attorney
(and later State District Court
Judge) Ken Anderson argued
Christine was killed by Michael
because she refused to be
intimate with him the night
before.

MAJOR ethical breach!
• Ken Anderson doesn’t call
W.C.S.O. Investigator Don
Wood to the Stand.
• Uses the Gaskin rule to justify
not turning Wood’s report
containing Eric Morton’s
statement over to the
defense.

• Statements of witnesses that
testifies at trial on behalf of the
State must be made available to
the defense.

Conviction
• Michael Morton is found
guilty and sentenced to
life in prison on
February 17, 1987.

CBS 60 Minutes
Evidence of Innocence: The case of Michael Morton

CBS 60 Minutes
Evidence of Innocence: The case of Michael Morton
• https://youtu.be/p7rEfV67630

How do things like this happen?
•
•
•
•
•
•

Cognitive bias?
Pressure to “win” and measures of success?
Stresses associated with the job?
Lack of good relations between LEO and prosecuting agency?
Not being the right person for the job?
What do YOU think?

Before The Michael Morton Act
• Prior to the Michael Morton Act, Texas had no statewide standard other than
what due process required.
• Some counties had “open file” polices that varied in both content and execution.
• i.e. the file could be viewed but not duplicated.

• A 2005 amendment to Art. 39.14 of the Texas Code of Criminal Procedure provided:

• “Upon motion of the defendant showing good cause therefor and upon notice to the other
parties, the court in which an action is pending shall order the State before or during trial of a
criminal action therein pending or on trial to produce and permit the inspection and copying or
photographing by or on behalf of the defendant of any designated documents, papers, written
statement of the defendant, (except written statements of witnesses and except the work
product of counsel in the case and their investigators and their notes or report), books,
accounts, letters, photographs, objects or tangible things not privileged, which constitute or
contain evidence material to any matter involved in the action and which are in the possession,
custody or control of the State or any of its agencies.”
• TEX. CODE CRIM. PROC. ANN. art. 39.14(a) (West 2005)

May 16, 2013:
Michael Morton Act Signed by Governor Perry

May 16, 2013:
Michael Morton Act Signed by Governor Perry
• https://www.youtube.com/watch?v=3up7bY0aobQ

Post Michael Morton Act:
They get to know EVERYTHING!

The Michael Morton Act
Tex. Code Crim. Proc. 39.14(a)
• Subject to the restrictions provided by Section 264.408, Family Code, and Article 39.15 of this
code, as soon as practicable after receiving a timely request from the defendant the state
shall produce and permit the inspection and the electronic duplication, copying, and
photographing, by or on behalf of the defendant, of any offense reports, any designated
documents, papers, written or recorded statements of the defendant or a witness, including
witness statements of law enforcement officers but not including the work product of counsel
for the state in the case and their investigators and their notes or report, or any designated
books, accounts, letters, photographs, or objects or other tangible things not otherwise
privileged that constitute or contain evidence material to any matter involved in the action
and that are in the possession, custody, or control of the state or any person under contract
with the state. The state may provide to the defendant electronic duplicates of any
documents or other information described by this article. The rights granted to the defendant
under this article do not extend to written communications between the state and an agent,
representative, or employee of the state. This article does not authorize the removal of the
documents, items, or information from the possession of the state, and any inspection shall
be in the presence of a representative of the state.

The Michael Morton Act
Tex. Code Crim. Proc. 39.14(b)
• On a party's request made not later than the 30th day before the date
that jury selection in the trial is scheduled to begin or, in a trial without
a jury, the presentation of evidence is scheduled to begin, the party
receiving the request shall disclose to the requesting party the name and
address of each person the disclosing party may use at trial to present
evidence under Rules 702, 703, and 705, Texas Rules of Evidence. Except
as otherwise provided by this subsection, the disclosure must be made in
writing in hard copy form or by electronic means not later than the 20th
day before the date that jury selection in the trial is scheduled to begin
or, in a trial without a jury, the presentation of evidence is scheduled to
begin. On motion of a party and on notice to the other parties, the court
may order an earlier time at which one or more of the other parties
must make the disclosure to the requesting party.

The Michael Morton Act
Tex. Code Crim. Proc. 39.14(c)
• If only a portion of the applicable document, item, or information
is subject to discovery under this article, the state is not required
to produce or permit the inspection of the remaining portion that
is not subject to discovery and may withhold or redact that
portion. The state shall inform the defendant that a portion of the
document, item, or information has been withheld or redacted.
On request of the defendant, the court shall conduct a hearing to
determine whether withholding or redaction is justified under this
article or other law.

The Michael Morton Act
Tex. Code Crim. Proc. 39.14(d)
• In the case of a pro se defendant, if the court orders the state to
produce and permit the inspection of a document, item, or
information under this subsection, the state shall permit the pro
se defendant to inspect and review the document, item, or
information but is not required to allow electronic duplication as
described by Subsection (a).

The Michael Morton Act
Tex. Code Crim. Proc. 39.14(e)
• Except as provided by Subsection (f), the defendant, the attorney
representing the defendant, or an investigator, expert, consulting
legal counsel, or other agent of the attorney representing the
defendant may not disclose to a third party any documents,
evidence, materials, or witness statements received from the
state under this article unless:
• (1) a court orders the disclosure upon a showing of good cause after notice
and hearing after considering the security and privacy interests of any
victim or witness; or
• (2) the documents, evidence, materials, or witness statements have already
been publicly disclosed.

The Michael Morton Act
Tex. Code Crim. Proc. 39.14(f)
• The attorney representing the defendant, or an investigator, expert,
consulting legal counsel, or agent for the attorney representing the
defendant, may allow a defendant, witness, or prospective witness to
view the information provided under this article, but may not allow that
person to have copies of the information provided, other than a copy of
the witness's own statement. Before allowing that person to view a
document or the witness statement of another under this subsection,
the person possessing the information shall redact the address,
telephone number, driver's license number, social security number, date
of birth, and any bank account or other identifying numbers contained in
the document or witness statement. For purposes of this article, the
defendant may not be the agent for the attorney representing the
defendant.

The Michael Morton Act
Tex. Code Crim. Proc. 39.14(g)
• Nothing in this article shall be interpreted to limit an attorney's ability
to communicate regarding his or her case within the Texas Disciplinary
Rules of Professional Conduct, except for the communication of
information identifying any victim or witness, including name, except as
provided in Subsections (e) and (f), address, telephone number, driver's
license number, social security number, date of birth, and bank account
information or any information that by reference would make it possible
to identify a victim or a witness. Nothing in this subsection shall prohibit
the disclosure of identifying information to an administrative, law
enforcement, regulatory, or licensing agency for the purposes of making
a good faith complaint.

The Michael Morton Act
Tex. Code Crim. Proc. 39.14(h)
• Notwithstanding any other provision of this article, the state shall
disclose to the defendant any exculpatory, impeachment, or
mitigating document, item, or information in the possession,
custody, or control of the state that tends to negate the guilt of
the defendant or would tend to reduce the punishment for the
offense charged.

The Michael Morton Act
Tex. Code Crim. Proc. 39.14(h-1)
• In this subsection, “correctional facility” has the meaning assigned
by Section 1.07, Penal Code. Notwithstanding any other provision of this
article, if the state intends to use at a defendant's trial testimony of a
person to whom the defendant made a statement against the
defendant's interest while the person was imprisoned or confined in the
same correctional facility as the defendant, the state shall disclose to
the defendant any information in the possession, custody, or control of
the state that is relevant to the person's credibility, including:
• (1) the person's complete criminal history, including any charges that were
dismissed or reduced as part of a plea bargain;
• (2) any grant, promise, or offer of immunity from prosecution, reduction of
sentence, or other leniency or special treatment, given by the state in
exchange for the person's testimony; and
• (3) information concerning other criminal cases in which the person has
testified, or offered to testify, against a defendant with whom the person was
imprisoned or confined, including any grant, promise, or offer as described by
Subdivision (2) given by the state in exchange for the testimony.

The Michael Morton Act
Tex. Code Crim. Proc. 39.14(i)
• The state shall electronically record or otherwise document any
document, item, or other information provided to the defendant
under this article.

The Michael Morton Act
Tex. Code Crim. Proc. 39.14(j)
• Before accepting a plea of guilty or nolo contendere, or before
trial, each party shall acknowledge in writing or on the record in
open court the disclosure, receipt, and list of all documents,
items, and information provided to the defendant under this
article.

The Michael Morton Act
Tex. Code Crim. Proc. 39.14(k)
• If at any time before, during, or after trial the state discovers any
additional document, item, or information required to be
disclosed under Subsection (h), the state shall promptly disclose
the existence of the document, item, or information to the
defendant or the court.

The Michael Morton Act
Tex. Code Crim. Proc. 39.14(l)
• A court may order the defendant to pay costs related to discovery
under this article, provided that costs may not exceed the charges
prescribed by Subchapter F, Chapter 552, Government Code.

The Michael Morton Act
Tex. Code Crim. Proc. 39.14(m)
• To the extent of any conflict, this article prevails over Chapter
552, Government Code.

The Michael Morton Act
Tex. Code Crim. Proc. 39.14(n)
• This article does not prohibit the parties from agreeing to
discovery and documentation requirements equal to or greater
than those required under this article.

Texas Disciplinary Rules of Professional Conduct
3.09 – Special Responsibilities of a Prosecutor
• The prosecutor in a criminal case shall:

• (a) refrain from prosecuting or threatening to prosecute a charge that the
prosecutor knows is not supported by probable cause;
• (b) refrain from conducting or assisting in a custodial interrogation of an
accused unless the prosecutor has made reasonable efforts to be assured that
the accused has been advised of any right to, and the procedure for obtaining,
counsel and has been given reasonable opportunity to obtain counsel;
• (c) not initiate or encourage efforts to obtain from an unrepresented accused a
waiver of important pre-trial, trial or post-trial rights;
• (d) make timely disclosure to the defense of all evidence or information known
to the prosecutor that tends to negate the guilt of the accused or mitigates the
offense, and, in connection with sentencing, disclose to the defense and to the
tribunal all unprivileged mitigating information known to the prosecutor, except
when the prosecutor is relieved of this responsibility by a protective order of
the tribunal; and
• (e) exercise reasonable care to prevent persons employed or controlled by the
prosecutor in a criminal case from making an extrajudicial statement that the
prosecutor would be prohibited from making under Rule 3.07.

Local Gov’t Code Sec. 143.089
Personnel File
• (a) The director or the director's designee shall maintain a personnel file on each fire fighter
and police officer. The personnel file must contain any letter, memorandum, or document
relating to:

• (1) a commendation, congratulation, or honor bestowed on the fire fighter or police officer by a member of
the public or by the employing department for an action, duty, or activity that relates to the person's official
duties;
• (2) any misconduct by the fire fighter or police officer if the letter, memorandum, or document is from the
employing department and if the misconduct resulted in disciplinary action by the employing department in
accordance with this chapter; and
• (3) the periodic evaluation of the fire fighter or police officer by a supervisor.

• (g) A fire or police department may maintain a personnel file on a fire fighter or police officer
employed by the department for the department's use. Except as provided by Subsection (h),
the department may not release any information contained in the department file to any
agency or person requesting information relating to a fire fighter or police officer. The
department shall refer to the director or the director's designee a person or agency that
requests information that is maintained in the fire fighter's or police officer's personnel file.
• (h) As provided by Section 1701.451, Occupations Code, a law enforcement agency hiring a
police officer is entitled to view the contents of the officer's personnel file maintained under
Subsection (g).

What about law enforcement agencies?

Duties of Law Enforcement Agency Filing Case
Tex. Code Crim. Proc. 2.1397(a)
• In this article:

• (1) “Attorney representing the state” means an attorney authorized by law
to represent the state in a criminal case, including a district
attorney, criminal district attorney, or county attorney
with criminal jurisdiction. The term does not include an attorney
representing the state in a justice or municipal court under Chapter 45.
• (2) “Law enforcement agency” means an agency of the state or an agency
of a political subdivision of the state authorized by law to employ peace
officers.

Duties of Law Enforcement Agency Filing Case
Tex. Code Crim. Proc. 2.1397(b)
• A law enforcement agency filing a case with the attorney
representing the state shall submit to the attorney representing
the state a written statement by an agency employee with
knowledge of the case acknowledging that all documents, items,
and information in the possession of the agency that are required
to be disclosed to the defendant in the case
under Article 39.14 have been disclosed to the attorney
representing the state.

Duties of Law Enforcement Agency Filing Case
Tex. Code Crim. Proc. 2.1397(c)
• If at any time after the case is filed with the attorney
representing the state the law enforcement agency discovers or
acquires any additional document, item, or information required
to be disclosed to the defendant under Article 39.14, an agency
employee shall promptly disclose the document, item, or
information to the attorney representing the state.

What happened to Christine Morton’s killer?

Thomas McMillian – Assistant City Attorney
(817) 427-6014
tmcmillian@nrhtx.com

